
8 June 2018 
Our Ref: 8774B.3KM(Panel) 

The General Manager 
Wollongong City Council 
Locked Bag 8821 
WOLLONGONG NSW 2500 

Attention: Rodney Thew 

Dear Rodney 

Re: DA-2016/358 – Response to Joint Regional Planning Panel Deferral 
1-3 & 9 Canterbury Road, 638, 642 & 644-650 Northcliffe Drive, Kembla Grange

We refer to the Joint Regional Planning Panel’s Deferral of the abovementioned Development 
Application on 1 May 2018 and herein provide a short response relevant to the Applicant to 
each of the Reasons for Deferral including, where relevant, amended or additional supporting 
material. 

1.0 Reason a - Assessment of the proposed roadworks including zoning controls, 
landowners' consent to lodgement of the development application, the impact on 
adjoining properties and approach to temporary and final access to the adjoining 
private land during construction, appropriate signage and long-term traffic 
management 

1.1 Proposed Road Works 

As indicated in the Statement of Environmental Effects submitted with the DA and as described 
in the Assessment Report to the JRPP, the proposed development includes the construction of 
a roundabout within the Northcliffe Drive road reservation which is to be jointly funded by 
Bunnings and Council as set out in the proposed VPA.   

This infrastructure is required to cater for future regional road network demands and the 
opportunity has been taken to amend the proposed development to align the proposed Site 
Access with this roundabout and to bring forward it’s construction. 

1.2 Zoning 

The land within the Northcliffe Drive road reservation is zoned SP2 Infrastructure and ‘Roads’ 
are permissible with development consent in this zone.  The proposed works within the SP2 
Zone are for road infrastructure and are therefore permissible with consent. 

1.3 Land Owners Consent 

The City of Wollongong Council is the responsible road authority and the landowner of the 
Northcliffe Drive road reservation and accordingly, Council’s consent to the Development 
Application is required and will provided to the JRPP. 

ATTACHMENT 2 – APPLICANTS RESPONSE TO RECOMMENDATION OF JRPP and AMENDED VARIATION 
REQUEST STATEMENT PURSUANT TO CLAUSE 4.6 TO JUSTIFY EXCEPTION TO CLAUSE 4.3 OF WLEP 
2009 - HEIGHT OF BUILDINGS
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1.4 Construction and Operational Traffic Management 

As discussed with Council Officers, the proposed road works within Northcliffe Drive are 
unlikely to result in any significant change to the current access arrangements to the private 
land on the southern side of Northcliffe Drive.  Specifically, the proposed works will not alter the 
existing left-turn slip lane into the properties at 486 Kingston Town Drive during construction or 
during the long-term operation of the new road infrastructure. 
 
Bunnings is undertaking further consultation with the potentially affected landowner and will 
provide additional details regarding construction staging and traffic management measures that 
can be readily conditioned to ensure that access to those properties is reasonably maintained. 
 
2.0 Reason b - The degree of vegetation removal and the potential for retention of 

existing vegetation and appropriateness of the proposed landscape solution for 
the site 

An amended Landscape Plan is enclosed at Attachment 1 which proposes retention of 25 
additional trees in the within the front setback along Northcliffe Drive between the proposed 
vehicular driveway and the southern boundary.   
 
The amended Civil Engineering drawings at Attachment 2 include minor changes to the 
proposed finished levels in this locality to enable the retention of these trees.  These 
amendments essentially involve the proposed batter finishing within the Site, closer to the 
proposed building, rather than extending to the site boundary with Northcliffe Drive.  The 
following illustrations are extracts of the original and amended plans demonstrating the extent 
of the proposed changes. 
 

 

 

C201 Rev 2 (submitted) LP-01 Rev H (submitted) 

 

 

C201 Rev 3 (proposed) LP-01 Rev I (proposed) 
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The 22 trees to be removed in this setback area include 8 Poplars, 3 Jacarandas, 4 Acacias 
(Wattles), 5 Casuarinas (Swamp Oaks), 1 Eucalyptus (Tallowwood) and 1 Erythrina (Coral 
Tree) (weed).  The majority of these trees are affected by the impacts of Lantana and moth 
vines which has suppressed their growth such that they are in poor condition and not worthy of 
retention within the new landscape setting. 
 
The loss of these trees will be offset by substantial new plantings including 31 trees (10 
Flooded Gums, 16 Tuckeroos and 5 Lagerstroemias) and thousands of low level shrubs and 
ground covers in this part of the Site alone. 
 
3.0 Reason c - The requirements of the Section 88B Instruments and the 

appropriateness of variations to them. 

The Restriction on the Use of Land Numbered 2 in the Plan for Lot 2 DP 1118629 (642 
Northcliffe Drive) prevents vehicular ingress and egress to the lot across the boundary with 
Northcliffe Drive “without the prior written Consent of the Council of the City of Wollongong”.   
 
Accordingly, given that Council has agreed to enter into a Planning Agreement whereby 
Bunnings will construct the proposed roundabout in Northcliffe Drive, including access from the 
Site to that roundabout, we contend that this is tantamount to providing the required “written 
consent” by an authorised Officer of Council to the proposed ingress/egress.   
 
In addition, it is considered reasonable that this consent be granted because: 
 

1. The current 88B Instrument was imposed at the request of the RMS upon an earlier 
subdivision of the Site into multiple allotments to control fragmented vehicular access 
points and therefore protect the future operation of Northcliffe Drive; 

2. The proposed development will consolidate all allotments with future access being 
limited to 2 locations – one on Northcliffe Drive to a formalised roundabout that has 
been endorsed by the RMS and Council and the other to Canterbury Road; 

3. The proposed access arrangements result in an improved outcome for the subject land 
and enable provision of regional road infrastructure that will have a significant public 
benefit . 

 
Furthermore, if necessary, a formal request from Bunnings for release from the s88B 
Instrument can be lodged with Council and a new Condition of Consent (see below) can be 
included requiring the 88B to be extinguished prior to OC. 
 
4.0 Reason d - The extent of the landscape area proposed on site and whether it is 

sufficient to justify a variation to the height of the building development standard. 

As discussed above, the retention of the additional 25 trees and the proposed substantial new 
plantings are possible due to the proposed siting of the proposed building, which has a much 
greater setback than required by Council’s DCP.   
 
The siting and height of the proposed building results from the provision of undercroft parking 
instead of using the setback areas and from limiting cut and fill for the required large, level 
floorplate.   
 
Notwithstanding the height non-compliance, the proposal achieves a better landscape outcome 
than strict compliance as a compliant development would have a much reduced landscape 
setback, remove all vegetation along the Northcliffe Drive frontage and result in a large amount 
of cut and fill with considerable excess soil being required to be transported off-site.   
 
For completeness, an amended cl4.6 Variation Request is enclosed at Attachment 3. 
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5.0 Reason e - Revision of conditions addressing the above points. 

5.1 Conditions that require amendment include: 

5) Tree removal 
Permission is granted to remove existing trees as numbered and described in submitted Tree 
Assessment Report prepared by Able Ecology dated 15 February 2016 and 1 August 2017 and as 
shown on Existing Tree Plant prepared by John Lock Associates dated 28/05/201830/8/2017. No 
further tree removal is permitted without prior written permission from Wollongong City Council. 
 
19) Detailed Drainage Design 
A detailed drainage design shall be submitted with the Construction Certificate documentation for 
the proposed development. This detailed drainage design shall be prepared by a suitably qualified 
civil engineer in accordance with Chapter E14 of Wollongong City Council’s Development Control 
Plan 2009, conditions listed under this consent, and generally in accordance with the General 
Arrangement Plan Undercroft Parking Level (Drawing No. 01327_C201, Revision 02 03 dated 
30/08/201728/05/2018), General Arrangement Plan Warehouse Level (Drawing No. 01327_C202, 
Revision 02 03 dated 28/05/201830/08/2017), and OSD Tank Details (Drawing No. 01327_C501, 
Revision 01 02 dated 28/05/201822/08/2017) by C & M Consulting Engineers. 
 
181) Existing Easements 
All existing easements, except as modified by other Conditions of this Consent, must be 
acknowledged on the final subdivision plan. 

 
182) Existing Restriction as to Use 
All existing restriction on the use of land, except as modified by other Conditions of this Consent, 
must be acknowledged on the final subdivision plan. 
 
11) Maintenance of Access to Adjoining Properties 
Access to all properties not the subject of this approval must be maintained at all times in 
accordance with the Preliminary Construction Traffic Management Plan prepared by <INSERT 
NAME> dated <INSERT DATE> and any alteration to access to such properties, temporary or 
permanent, must not be commenced until such time as written evidence is submitted to Council or 
the Principal Certifying Authority indicating that reasonable consultation has been undertaken with 
agreement by the affected property owners. 
 

5.2 New Conditions required include: 

The Restriction on the Use of Land Numbered 2 in the Plan for Lot 2 DP 1118629 (642 Northcliffe 
Drive) which prevents vehicular ingress and egress to the lot across the boundary with Northcliffe 
Drive without the prior written Consent of the Council of the City of Wollongong must be extinguished 
prior to issue of the Occupation Certificate. 

 
5.3 For reference, Conditions that relate to maintenance of access for adjoining 

properties include: 

67) Environmental Management Plan 
Excluding any Construction Certificates for earthworks, services and in-ground structure the 
submission of a detailed Environmental Management Plan which addresses but is not limited to, 
the following issues: 
… 

b) Planning Project Environmental Actions 
… 
iv) Supplementary Environmental Plans. 
These include: 
… 
 
(5) Traffic Management Plan (TCP) 
 

72) Signs and Linemarking 
A sign and linemarking diagram must be endorsed by the Local Traffic Committee and approved by 
Council prior to the issue of the Construction Certificate for all public roads and roads dedicated to 
Council. 
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98) Prior approval from Council for any works in Road Reserve 
Approval, under Section 138 of the Roads Act must be obtained from Wollongong City 
Council’s Works and Services Division prior to any proposed interruption to pedestrian and/or 
vehicular traffic within the road reserve caused by the construction of this development. A traffic 
control plan prepared and implemented by a suitably qualified person must be submitted for 
approval with the appropriate fee, a minimum of five working days prior to the expected 
implementation. The traffic control plan shall satisfy the requirements of the latest versions of 
Australian Standard AS1742 – Traffic Control Devices for Works on Roads and the RMS Traffic 
Control at Worksites Manual. 
Note: This includes temporary road closures for the delivery of materials, plant and equipment, 
concrete pours etc. 
 
136) Prior approval from Council for any works in Road Reserve 
Approval, under Section 138 of the Roads Act must be obtained from Wollongong City Council’s 
Development Engineering Team prior to any works commencing or any proposed interruption to 
pedestrian and/or vehicular traffic within the road reserve caused by the construction of this 
development. A traffic control plan prepared and implemented by a suitably qualified person must 
be submitted for approval and the appropriate fees paid a minimum of five working days prior to the 
expected implementation. The traffic control plan shall satisfy the requirements of the latest 
versions of Australian Standard AS1742 – Traffic Control Devices for Works on Roads and the 
RMS Traffic Control at Worksites Manual. 
Note: This includes temporary road closures for the delivery of materials, plant and equipment, 
concrete pours etc. 
 
155) Traffic Control Plan 
Approval must be obtained from Wollongong City Council Traffic Section for any interruption to 
pedestrian and vehicular traffic within the road reserve caused by the construction of this 
development. A traffic control plan prepared and implemented by a suitably qualified person must 
be submitted for approval with the appropriate fee, 48 hours prior to expected 
implementation. The traffic control plan shall be to the requirements of Wollongong City Council. 
Note: This includes temporary road closures for the delivery of materials, plant and equipment, 
concrete pours etc. 

 
6.0 Conclusion 

We have considered the reasons for Deferral arising from the Joint Regional Planning Panel’s 
consideration of the DA and where relevant, have provided a short response herein and have 
attached amended or additional supporting material.  Further information regarding construction 
traffic management will be submitted seprately. 
 
Yours faithfully 
DFP PLANNING PTY LTD 
 
 
 
 
 
KENDAL MACKAY 
PARTNER 
 
kmackay@dfpplanning.com.au  
 
 

Encl. 1.  Amended Landscape Plan 
2.  Amended Stormwater Management Plan including amended Civil Drawings and 

electronic DRAINS and MUSIC Model files 
3.  Revised cl4.6 Variation Request 

mailto:kmackay@dfpplanning.com.au


 
 
 
 

 
 

7 June 2018 
Our Ref: 8774B.4KM(cl4.6) 
 
 
 
 
 
 

Amended Clause 4.6 Variation Statement – Height of Buildings 
 

Proposed Hardware and Building Supplies Development and Roadworks 
 

638, 642 & 644-650 Northcliffe Drive and 1-3 & 9 Canterbury Road, Kembla Grange 
 
 

1.0 Requirements of Clause 4.6 

Subclause 4.6(1) of the LEP states the objectives of the clause as follows: 
 
“(a) to provide an appropriate degree of flexibility in applying certain development 

standards to particular development, and 
(b) to achieve better outcomes for and from development by allowing flexibility in 

particular circumstances.” 

 
Our response to these provisions is contained within this submission. 
Subclause 4.6(2) provides that: 
 

“(2) Development consent may, subject to this clause, be granted for development 
even though the development would contravene a development standard 
imposed by this or any other environmental planning instrument. However, this 
clause does not apply to a development standard that is expressly excluded from 
the operation of this clause.” 

 
The Height of Buildings development standard is not expressly excluded from the 
operation of clause 4.6 and accordingly, consent may be granted. 
 
Subclause 4.6(3) relates to the making of a written request to justify an exception to a 
development standard and states: 
 

“(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written 
request from the applicant that seeks to justify the contravention of the 
development standard by demonstrating:  
(a) that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, and 
(b) that there are sufficient environmental planning grounds to justify 

contravening the development standard.” 

 
The proposed development does not comply with the Height of Buildings development 
standard pursuant to clause 4.3 of LEP 2009 however, strict compliance is considered to 
be unreasonable and unnecessary in the circumstances of this case as justified in this 
written request. 
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Subclause 4.6(4) provides that consent must not be granted for development that 
contravenes a development standard unless:  
 

“(a) the consent authority is satisfied that:  
(i) the applicant’s written request has adequately addressed the matters 

required to be demonstrated by subclause (3), and 
(ii) the proposed development will be in the public interest because it is 

consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to 
be carried out, and 

(b) the concurrence of the Secretary has been obtained.” 

 
The remainder of this written request for exception to the development standard 
addresses the matters required under subclauses 4.6(4) of the LEP. 
 
Subclause 4.6(5) provides that in deciding whether to grant concurrence, the Secretary 
must consider:  
 

“(a) whether contravention of the development standard raises any matter of 
significance for State or regional environmental planning, and 

(b) the public benefit of maintaining the development standard, and 
(c) any other matters required to be taken into consideration by the Secretary before 

granting concurrence.” 

 
The proposed non-compliance does not raise any matter of significance for State or 
regional environmental planning and is peculiar to the design of the proposed 
development on this particular Site and it is considered that there would be no significant 
public benefit of maintaining the development standard in this instance. 
 
Furthermore, this amended DA represents a reduction in the overall building height as the 
building has been shifted to a more northerly position on the site, which results in a lower 
overall building height. 
 
It is considered that there are no other matters of relevance that need to be taken into 
consideration by the Secretary. 
 

2.0 The Nature of the Variation 

Subclause 4.3(2) of LEP 2009 sets out the Height of Buildings as follows: 
 

“The height of a building on any land is not to exceed the maximum height shown for the 
land on the Height of Buildings Map.” 

 
The Height of Buildings Map designates a maximum Height of Buildings of 11 metres for 
the Site. 
 
The LEP defines building height (or height of building) as: 
 

“… the vertical distance between ground level (existing) and the highest point of the 
building, including plant and lift overruns, but excluding communication devices, 
antennae, satellite dishes, masts, flagpoles, chimneys, flues and the like.” 

 
The proposed hardware and building supplies building has a maximum height of 16.6 
metres at the ridge to the main pedestrian entrance on the southern elevation (see 
Figure 1).  Elsewhere, the height ranges from approximately 10.3-15.8 metres in height. 
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Figure 1  Extract from the Architectural Section showing the location of the maximum building height of 
16.6 metres 

 
The following provides a more detailed appreciation of the extent to which the proposed 
building exceeds the 11 metre height limit and this should be read in conjunction with the 
architectural elevations and sections submitted with the DA: 
 

• Between 0-4.6 metres along the eastern elevation; 

• Between 3.0-5.6 metres along the southern elevation, with the majority of this being 
the entry feature which is 23m wide, comprising approximately 10% of the southern 
facade;  

• Between 0-4.6 metres along the western elevation; and 

• Between 0-3.6 metres along the northern elevation; 
 
The sloping topography of the Site and the need to provide a large level floorplate are 
major contributors to the height non-compliances as well as the provision of undercroft 
car parking instead of providing large surface car parking areas around the building.  The 
proposed design therefore provides for significant landscaped setbacks well in excess of 
the required setbacks, reduction in excavation and avoidance of exporting excessive 
amounts of spoil from the Site.   
 
The resulting increased setbacks achieves a better landscape outcome for the Site than 
strict compliance as a compliant development would have a much reduced landscape 
setback and remove all vegetation along the Northcliffe Drive frontage.  The amended 
proposal is also lower than the original DA as a result of shifting the building north to a 
flatter part of the site, to allow adequate land for the roundabout on Northcliffe Drive. 
 

3.0 Justification for the Variation (‘5-Part Test’) 

The proposed variation to the development standard has been considered in light of the 
abovementioned objectives, potential environmental impacts and the ‘5-part test’ 
established by the NSW Land & Environment Court and strict compliance is considered 
to be unreasonable and unnecessary for the reasons expressed hereunder. 
 
The Land and Environment Court of NSW, through the Judgment in Winten 
Developments Pty Ltd v North Sydney Council [2001], established a ‘5-part test’ for 
considering whether strict compliance with a development standard is unreasonable or 
unnecessary in a particular case.  This 5-part test was later supplemented by the 
Judgment in Wehbe v Pittwater Council [2007] where Chief Justice Preston expressed 
the view that there are 5 different ways in which an objection to a development standard 
may be assessed as being well founded and that approval of the objection may be 
consistent with the aims of the policy.  
 
Whilst these Judgments related to variation requests under SEPP 1, the methodology 
and reasoning expressed in those Judgments continues to be the accepted basis upon 
which to assess variation requests pursuant to clause 4.6 and accordingly, we have 
applied this methodology to the assessment below. 
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• Is the planning control a development standard? 
 
Yes, the Height of Buildings control in clause 4.6 of LEP 2009 is a development standard, 
defined in section 4 of the EP&A Act as follows:  
 

“development standards means provisions of an environmental planning instrument or 
the regulations in relation to the carrying out of development, being provisions by 
or under which requirements are specified or standards are fixed in respect of any 
aspect of that development, including, but without limiting the generality of the 
foregoing, requirements or standards in respect of:  

… 
(c) the character, location, siting, bulk, scale, shape, size, height, density, design or 

external appearance of a building or work”. 

 

• What is the underlying object or purpose of the standard? 
 
Subclause 4.3(1) of the LEP states the objectives of Height of Buildings development 
standard as follows: 
 

“(a) to establish the maximum height limit in which buildings can be designed and floor 
space can be achieved, 

(b) to permit building heights that encourage high quality urban form, 
(c) to ensure buildings and public areas continue to have views of the sky and 

receive exposure to sunlight.” 

 
The proposal is consistent with the objectives of the Height of Buildings development 
standard for the following reasons: 
 
- Notwithstanding the non-compliance with the maximum building height, the 

proposed development complies with the FSR applicable to the Site and provides 

for significant setbacks and soft landscaping opportunities around the perimeter of 

the building.  The proposed soft landscaping for proposed Lot 102 (i.e. the 

Bunnings building) constitutes 31% of the site area which vastly exceeds the DCP 

requirement of 10%, being 7,413m2 of additional landscaping than required; 

- By condensing the building form above undercroft parking, a much greater setback 

to Northcliffe Drive is possible and this results in a better outcome by allowing for 

retention of approximately 25 mature trees within the front setback between the 

proposed vehicular driveway and the southern boundary.  Of the 22 trees in this 

location to be removed, 8 are Poplars, 3 Jacarandas, 4 Acacias (Wattles), 5 

Casuarinas (Swamp Oaks), 1 a Eucalyptus (Tallowwood) and 1 an Erythrina (Coral 

Tree) (weed).  The majority of these trees are affected by the impacts of Lantana 

and moth vines which has suppressed their growth such that they are in poor 

condition and not worthy of retention within the new landscape setting.  The loss of 

these trees will be offset by substantial new plantings including 31 trees (10 

Flooded Gums, 16 Tuckeroos and 5 Lagerstroemias) and thousands of low level 

shrubs and ground covers in this part of the Site alone; 

- The proposed warehouse and building supplies building is considered to be of high 

quality urban form for a development of this nature which is atypical of more 

traditional forms of development permissible in the B6 Zone such as office 

buildings but not entirely dissimilar to other forms of permissible development in the 

B6 Zone such as light industry; 

- Notwithstanding the non-compliance with the maximum building height, the 

proposed warehouse and building supplies building will not result in significant 
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adverse impacts in terms of views of the sky from public areas or exposure of 

public or private spaces to sunlight.  The latter is clearly demonstrated in the 

shadow analysis prepared by JRB see Figure 2 which shows that whilst the 

proposed building will overshadow a small part of the expansive road reservation of 

Northcliffe Drive at 9am at midwinter, this will dissipate to no overshadowing of the 

road reservation at midday at midwinter.  Furthermore, only a small area of the 

German Club land at 636a Northcliffe Drive will be overshadowed in the late 

afternoon at midwinter and no surrounding residential development will be 

overshadowed. 

Figure 2:  Extract of Solar Analysis by JRB 

 
It is also relevant to consider the objectives of the B6 Enterprise Corridor Zone expressed 
in the Land Use Table to Clause 2.3 of LEP 2009 as follows: 
 

“ To promote businesses along main roads and to encourage a mix of compatible 
uses. 

 To provide a range of employment uses (including business, office, retail and light 
industrial uses). 

 To maintain the economic strength of centres by limiting retailing activity. 
 To encourage activities which will contribute to the economic and employment 

growth of Wollongong. 
 To allow some diversity of activities that will not: 

(a) significantly detract from the operation of existing or proposed 
development, or 

(b) significantly detract from the amenity of nearby residents, or 
(c) have an adverse impact upon the efficient operation of the surrounding 

road system. 

 
The proposal is consistent with the objectives of the B6 Zone for the following reasons: 
 
- The proposed development will provide for a mix of compatible and permissible 

land uses on land bounded by two major arterial roads where only several small 

scale businesses and vacant land currently exist.  This context will ultimately 

change as a consequence of changes to the arterial road network including the 

roundabout on Northcliffe Drive and the future road ‘flyover’ to the West Dapto 

urban release area to the west.  Accordingly, the height of the proposed building 

needs to be considered in the context of this expansive road reservation and the 

contribution of the building and the retention of mature landscaping in the front 
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setback to that future streetscape will be positive rather than overbearing or 

excessive; 

- The proposed development will provide for a hardware and building supplies land 

use which will be a major employment generator in this locality whilst also providing 

scope for a future bulky goods premises and residue land for similar or other 

permissible land uses which will also generate employment; 

- The proposed development does not contain traditional retail land uses such as 

speciality shops or supermarkets which are prohibited in the zone and thus will 

protect the economic strength of retail centres in the LGA; 

- The proposed hardware and building supplies building and potential for future bulky 

goods and similar land uses will generate employment and contribute to the 

economic growth of Wollongong; 

- The Site is bounded to the north and west by arterial roads, with industrial 

development to the north-east, private recreational and business uses to the south 

and semi-rural and residential development a significant distance to the south-west.  

Accordingly, the proposed development will not significantly detract from the 

operation of existing or proposed development in the locality; 

- The above assessment of shadow impact and the acoustic assessment by 

Wilkinson Murray submitted with the DA, demonstrate that the proposed 

development will not significantly detract from the amenity of residents on the 

south-western side of Northcliffe Drive or farther afield in terms of solar access or 

noise; and 

- The traffic assessment by TTPA submitted with the DA demonstrates that the 

proposed development will not have an adverse impact upon the efficient operation 

of the surrounding road system. 

 

• Is compliance with the standard consistent with the aims of the policy, and in 
particular, does compliance with the standard tend to hinder the attainment 
of the objects specified in s 5(a)(i) and (ii) of the Environmental Planning & 
Assessment Act 1979? 

 
The non-compliance with the development standard allows for an orderly use of the land, 
which, notwithstanding its sloping topography, has the capacity to accommodate the 
proposed form of development with variations to the height control in some parts of the 
building, whilst other parts of the building are well within the height limit provided for by 
the LEP. This enables the proposal to provide for undercroft car parking instead of vast 
areas of surface car parking, thereby increasing the quantum of landscaped setbacks 
well in excess of the DCP requirement and retention of existing mature trees whilst 
minimising excess spoil associated with cut and fill.   
 
It should be noted that this amended DA, including shifting the building to a flatter part of 
the site, reduces the extent of the building height non-compliance.  The original DA had a 
maximum building height of 18.2 metres whereas the amended proposal includes a 
maximum building height of 16.6 metres. Therefore, the maximum building height has 
been reduced by 1.6 metres. 
 
Alternative designs for a hardware and building supplies development would entail 
relocating car parking around the periphery of the building thereby reducing setbacks and 
landscaping opportunities and removal of most existing trees or excavating further into 
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the Site thereby resulting in significant exporting of spoil.  The proposal is considered to 
be a better planning outcome for this Site than these alternatives. 
 
Accordingly, requiring strict compliance with the development standard would be 
inconsistent with the objectives of clause 4.6 which are to provide flexibility in the 
application of the standard and to achieve better outcomes for and from development 
through such flexibility.  
 
Furthermore, it is considered that the relevant Objects of the Act are satisfied as the 
proposed non-compliance with the Height of Buildings development standard: 
 
- will have no negative consequences in terms of the proper management, 

development and conservation of natural and artificial resources, including 

agricultural land, natural areas, forests, minerals, water, cities, towns and villages 

for the purpose of promoting the social and economic welfare of the community and 

a better environment.  Indeed, the proposal will facilitate social and economic 

welfare by activating the Site for an employment generating land use in the locality; 

and  

- will promote the orderly and economic use and development of the Site in a 

manner which achieves the objectives of the relevant planning controls. 

Accordingly, strict compliance with the development standard is considered to hinder the 
promotion and co-ordination of the orderly and economic use and development of land 
comprising the Site. 
 

• Is compliance with the development standard unnecessary or unreasonable 
in the circumstances of the case? 

 
For the reasons expressed in this clause 4.6 variation request, strict compliance with the 
development standard is considered to be unnecessary and unreasonable in the 
circumstances of this particular case. 
 

• Is the objection well founded? 
 
This variation request relies upon the first ‘way’ expressed by Chief Justice Preston in 
Wehbe v Pittwater Council [2007] as follows: 
 

“1. The objectives of the standard are achieved notwithstanding non-compliance with 
the standard.” 

 
As discussed above, notwithstanding the non-compliance the proposed development 
achieves the objectives of the development standard and the B6 Zone, is considered to 
have positive outcomes for the Site and surrounding locality and will not adversely impact 
on the natural or built environment and therefore, the objection is considered to be well 
founded. 
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